The most significant change, however, involves the conversion in 1988 of what had previously been a deduction for charitable contributions whereby the value of the tax benefit depends on the donor's level of income, 6 into a tax credit under which the value of this benefit depends on the total amount of charitable contributions claimed in the particular taxation year. 7 As a result of this amendment, Canada has become the only developed country that recognizes charitable contributions by individuals in the form of a tax credit rather than a deduction. 8 This paper evaluates the merits of this policy change and the structure of the Canadian charitable contributions tax credit in light of alternative possible rationales for the recognition of these gifts in computing the amount of tax payable under an income tax. Part II reviews the history of Canadian income tax provisions regarding charitable contributions by individuals and explains the structure of the current tax credit and related provisions governing the tax treatment of charitable contributions by individuals. Part III examines alternative rationales and related tax designs for the recognition of these charitable gifts in computing the amount of tax payable under an income tax, rejecting the views that recognition is necessary to define income or reward altruism, but accepting the arguments that tax assistance may have a useful role to play to promote pluralism by encouraging donations. Part IV offers brief conclusions on the current
Canadian tax credit in light of the rationales and design characteristics examined in Part III.
II. History and Structure
Although the Canadian income tax currently recognizes charitable contributions in the form of a credit against basic tax otherwise payable, not a deduction in computing taxable income, the basic structure of the credit and other provisions relating to charitable contributions dates back to 1930 when the Income War Tax Act 9 was amended by the addition of a deduction for charitable donations. 10 This part examines the history of tax relief for charitable contributions in order to explain the current scheme of the Act. 6 See former paragraphs 110(1)(a), (b) and (b.1) of the Act, repealed by S.C. 1988, c. 55, s. 92. As explained at infra, Part II, Section 5, the value of a deduction under an income tax with graduated or progressive rates, is worth more to a high-income taxpayer paying tax at a higher marginal rate than to a low-income taxpayer who is taxable at a lower marginal rate. 7 See subsection 118.1(3) of the Act (added by S.C. 1988, c. 55, s. 92), which provides for a credit against tax otherwise payable equal to 17% of the first $200 of total gifts for the year and 29% of amounts exceeding $200. To the extent that the credit is not refundable and therefore of no value to donors whose income is such that they pay no tax, its value may also depend on the donor's level of income. 8 See Sheila Avrin McLean, Rona Kluger and Robert Henrey, Charitable Contributions in the OECD: A Tax Study, (Alexandria, VA: Interphil, 1990). While some countries (e.g., Sweden) provide no tax recognition for charitable contributions by individuals, most countries (e.g., France, Germany, Japan and the United States) provide a deduction in computing the donor's income for the taxation year in which the contribution was made or certain other taxation years. In Spain, tax credits are available for a limited category of donations of heritage property to the Spanish Government, other public entities or qualified recipients. 9 S.C. 1917, c. 28. 10 See paragraph 5(1)(j) of the Income War Tax Act, S.C. 1917, c. 28, as amended by S.C. 1930, c. 24, s. 3.
Deduction
When Canada adopted its first income tax in 1917, the Act contained a limited deduction for "amounts paid by the taxpayer during the year to the Patriotic and Canadian Red Cross Funds, and other patriotic and war funds approved by the Minister". 11 While this provision was repealed in 1920, 12 a more general deduction was adopted in 1930, at which time a provision was introduced allowing taxpayers to deduct:
... not more than ten per centum of the net taxable income of any taxpayer which has been actually paid by way of donation within the taxation period to, and receipted for as such by, any charitable organization in Canada operated exclusively as such and not operated for the benefit or private gain or profit of any person, member or shareholder thereof.
13
Based on this provision, therefore, taxpayers could deduct receipted donations to qualifying "charitable organizations" up to an annual maximum of 10 percent of their net taxable income, computed after deducting various costs of earning income and other personal amounts such as medical expenses and allowances for dependants. While subsequent amendments imposed a registration requirement on charitable organizations, 14 and increased the annual ceiling on deductible contributions to 20 percent, 15 the deduction itself was little changed until its conversion to a tax credit in 1988. 16 Indeed, the credit itself continues to contain a income-related ceiling on extent to which charitable contributions qualify for the credit.
17
Notwithstanding six pages of Parliamentary debate, most of which centered on the kinds of organizations donations to which would qualify for the deduction, 18 there was remarkably little discussion of the purpose for which the deduction was introduced. 19 Referring to comments by then Leader of the Opposition R.B. Bennett, however, one commentator concludes that "it was thought that the deduction . 15 See former paragraph 110(1)(a) of the Act, enacted by S.C. 1970-71-72, c. 63, s.1. The evolution of this ceiling is examined more fully at infra, Part II, Section 6. 16 See subsection 118.1(3) of the Act, added by S.C. 1988, c. 55, s. 92. 17 See paragraph (a) of the definition of "total gifts" in subsection 118.1(1) of the Act. This ceiling is examined at infra, Part II, Section 6. 18 See Rod Watson, "Charity and the Canadian Income Tax Act: An Erratic History" (Spring 1985), 5 The Philanthropist 3 at 8-9. Although the initial amendment proposed that the deduction be available only for donations to "any church, university, college, school or hospital in Canada", the more general words "charitable organization" were substituted after concern was expressed that contributions to many worthy causes, such as the Red Cross and community funds such as the In the United States, where a similar deduction was adopted in 1917, 21 four years after the introduction of its income tax in 1913, the deduction was designed to offset any discouragement to charitable contributions that might be caused by high tax rates needed to finance American participation in the First World War. 22 Similarly, as the Royal Commission on Dominion-Provincial Relations observed in 1940, the Canadian deduction was intended "to promote munificence or at least to protect charities against the indirect consequence of high rates of income tax on those who sustain them."
23
More generally, the Canadian deduction, which was enacted in the early years of the Great Depression at a time when governments were increasingly pressed to provide relief to the unemployed, was a method whereby the federal government could "be seen to be assisting those in need" without itself assuming responsibility for relief or becoming involved in what was at the time a sphere of exclusive provincial jurisdiction. 24 In this respect, as another commentator has observed, the Canadian deduction was introduced in order to promote "public policy and the general good of the community." 
Qualifying Gifts
Among the early questions considered by Canadian courts in applying the deduction was whether it applied to gifts in kind as well as cash donations. In Gaudin v. M.N.R., 26 where the taxpayer sold a house to a church for use as a rectory for half its value and claimed the other half as a charitable deduction, the court held that the contribution was not a "gift" within the meaning of then paragraph 27(1)(a) of the 1952 Income Tax Act.
27
Although the decision appeared to suggest that gifts-in-kind were not deductible, 28 a subsequent decision, in which a taxpayer was permitted to claim a deduction in respect of the value of a yacht donated to the University of Toronto confirmed that the deduction applied to gifts in 20 kind. 29 This result is now reflected in the language of subsection 118.1(1) which refers to "the fair market value" of gifts of various kinds.
30
As an administrative practice, however, Revenue Canada does not recognize gifts-in-kind of nominal value, such as gifts of used clothing of little value. 31 As well, gifts of services are not recognized as charitable contributions within the meaning of the Act.
32
Among tax theorists, non-recognition of gifts of services as charitable contributions is often explained on the basis that the donor obtains an implicit deduction through the non-taxation of the "imputed income" associated with the gift of services. 33 Indeed, to the extent that a person who contributes services is not subject to tax on the value of these services, while a person who works to earn the income to make a cash contribution is subject to tax on the earnings, it is often argued that a deduction for cash donations is essential to achieve equity between these two taxpayers.
34
More persuasively, it might be argued that non-recognition of the value of gifts of services is consistent with non-taxation of imputed income from self-performed services. 35 On the other hand, to the extent that tax assistance is designed to encourage charitable gifts and subsidize charitable activities, there seems little reason limit this incentive to gifts of cash and property while excluding gifts of services. 35 The arguments against the taxation of imputed income are both ethical and administrative. First and foremost, to the extent that an income tax applies and should apply to market activities, it is inappropriate to subject non-market activities to tax. Moreover, since non-market activities are extremely difficult to value in any objective manner, it is difficult in practice to include such activities in an income tax. The first significant amendment to the charitable deduction involved the enactment of an optional standard deduction in 1957, whereby taxpayers could claim a $100 deduction without submitting receipts in lieu of specific deductions for charitable contributions, medical expenses medical expenses (which were deductible only to the extent that they exceeded 3 percent of the taxpayer's net income 37 ), and union, professional or similar dues. 38 The reason for this standard deduction, which had been adopted in the United States in 1944, 39 was to limit paperwork both for the revenue authorities and for taxpayers.
Optional Standard Deduction
According to the Minister of Finance:
From a survey it has been established that for more than half of income taxpayers the combined claims for charitable contributions, medical expenses, union dues and professional fees of employees amount to less than $100 a year per taxpayer. In the light of this situation it is proposed to allow to every taxpayer the option of taking what might be called a "standard deduction" of $100 a year in lieu of claiming actual deductions for the items just mentioned. Of course if the claims for these four items add up to more than $100 the taxpayer may obtain a deduction in the future just as he has in the past. For the majority of taxpayers, however, the standard deduction will prove more advantageous and will, for all concerned, eliminate handling million of pieces of paper.
40
While the optional standard deduction certainly reduced paperwork, 41 it also eliminated any tax incentive to make contributions to charities that, together with qualifying medical expenses and union, 
Gifts of Appreciated Property
Among the many amendments to the Income Tax Act following the Report of the Royal Commission on Taxation (Carter Commission), perhaps the most significant was the introduction of a tax on capital gains, one-half of which became subject to tax beginning in 1972. 57 This inclusion rate was increased to two-thirds in 1988 and 1989 and three-quarters for 1990 and subsequent taxation years. 58 In addition to this measure, the federal government adopted the Carter Commission's recommendation to impose a tax on accrued gains when property it transferred by way of gift or at death 59 by enacting provisions deeming the donor to have received proceeds equal to the fair market value of the property so transferred.
60
As a result, while taxpayers making a charitable donation of capital property that had appreciated in value would be able to deduct the appreciated value of the property at the time the gift, they would also have to include half the amount of any accrued gain in computing their income in the year of the gift. 61 Thus, for example, if a taxpayer acquired a capital asset for $1,000 and gave it to a charity when its value had risen to $5,000, the taxpayer would be able to claim a deduction for $5,000 (subject to the annual ceiling on deductible contributions) but be required to include $2,000 (half the gain) in computing his or her income for the year, resulting in a net deduction of $3,000.
Even before the amendments were enacted, concerns were express about imposing a tax on gifts of appreciated property to charities.
62
According to Commons and Senate Committees examining the proposed legislation, gifts of appreciated property should be non-taxable but deductible only to the extent of their cost to the donor, not their market value at the time of the gift. 63 In the above example, therefore, the taxpayer would not be taxable on any part of the $4,000 accrued gain, but would be able to deduct only $1,000, representing the cost of the asset to the taxpayer.
Although the federal government initially rejected these proposals, the Act was amended in 1972, shortly after the new rules came into effect, to allow taxpayers making a gift of appreciated property to elect any amount between the cost of the property and its fair market value at the time of the gift, which would apply both to determine the amount of any gain recognized for tax and the amount deductible as a charitable contribution. 64 As a result, the taxpayer in the above example could select any amount between $1,000 and $5,000 which would determine both the proceeds for the computation of any gain and the amount of the available deduction. Since only half the gain was taxable while the elected amount was fully deductible, however, the only circumstance in which it was not more advantageous to designate the full fair market value is where the ability to claim the deduction was limited by the 20 percent ceiling.
65
Indeed, by including only one half of the capital gain in computing the donor's income while permitting a deduction for the fair market value of the gift, the Canadian tax system created an added incentive for charitable donations of appreciated property.
66
While this amendment was consistent with the recommendations of the Commons and Senate
Committees, it did not go as far as others, most notably representatives from private museums recommended. Emphasizing the need to compete for donations with American museums, these representatives suggested that gifts of appreciated property should be non-taxable and fully deductible based on their fair market value at the time of the gift, as is the case in the United States. 67 On this basis, the taxpayer in the above example would be able to deduct the $5,000 value of the asset at the time of the gift (subject to the annual ceiling), without having to include any portion of the $4,000 accrued gain, resulting in a net deduction of $5,000.
Among U.S. tax theorists, the exemption from capital gains tax on gifts of appreciated property has been widely criticized.
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According to William Andrews, for example, the additional "subsidy or 62 See the discussion in Bird and Bucovetsky, supra note 19 at 23-28. 63 See ibid. at 25. 64 See former subsection 110(2.2), added by S.C. 1973-74, c. 14, subsec. 35(7). This rule is now subsection 118.1(6) of the Act. 65 See Bird and Bucovetsky, supra note 19 at 26. 66 See ibid. at 26-28. 67 See ibid. at 24-25. 68 See, e.g., Andrews, "Personal Deductions in an Ideal Income Tax," supra note 34 at 371-72; and Goode, supra note 22 at 167-68.
artificial inducement" for philanthropic giving that is provided by this rule is both arbitrary and inequitable:
The magnitude of the subsidy is a function of the amount of unrealized appreciation in relation to the basis of the property and the taxpayer's rates of tax, being the greatest for taxpayers in highest brackets and with the most appreciation. In this circumstance, therefore, the taxpayer in the above example would be able to deduct the full $5,000 value of the asset at the time of the gift (subject to the annual ceiling), without including any portion of the $4,000 accrued gain, resulting in a net deduction of $5,000. Although statistics on the value and frequency of donations of cultural property do not appear to be available, the extremely favourable tax treatment for gifts of this kind might be expected to produce a significant increase in donations of this kind. Indeed, by providing such favourable tax treatment, this provision has encouraged a number of questionable transactions, in which taxpayers (often with the encouragement of the recipient institution) have acquired property at a relatively low cost and donated this property immediately thereafter at an assessed value well in excess of its acquisition price, resulting in a net after-tax profit to the donor. 72 In response to these kinds of transactions, the Act was subsequently 69 Andrews, "Personal Deductions in an Ideal Income Tax," supra note 34 at 372. 70 Goode, supra note 22 at 167. amended to authorize Canadian Cultural Property Export Review Board to determine the fair market value of cultural gifts for which recognition is sought under the Income Tax Act.
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More recently, the Act was amended effective February 19, 1997 to reduce the taxable amount of any gain on charitable gifts of certain publicly-traded securities from three-quarters of the gain to threeeighths. 74 According to supplementary information released with the 1997 Federal Budget, this provision, which has a built-in "sunset clause" according to which the low inclusion rate applies only on gifts before the year 2002 was enacted to "provide a level of tax assistance for donations of eligible capital property that is comparable to that in the U.S." 75 in order to "facilitate the transfer of appreciated capital property to charities to help them respond to the needs of Canadians." 76 Statistics are as yet unavailable to indicate the extent to which this measure has affected amounts donated to charities and amounts claimed for income tax purposes. By limiting this added incentive to publicly-traded securities, however, it is hoped that this measure will at least provide the secure basis for valuation that appears to have been lacking with respect to gifts of cultural property. 
Credit
In the 1970s and 1980s, tax theorists increasingly came to question the merits of a deduction for charitable contributions.
77
Noting that a deduction is worth more to a high-income taxpayer under a progressive income tax than it is to a low-income taxpayer, and is worthless to persons whose income is too low to pay any tax, critics argued that the deduction was a regressive method of encouraging charitable donations which provided a greater level of encouragement to charities favoured by high-income donors than low-income donors. 78 In 1971, for example, when federal income tax rates ranged from 16 percent on taxable income between $500 and $2,000 to 80 percent on taxable income exceeding $400,000, 79 the value of the deduction for a dollar donated to charity was nil for taxpayers with taxable incomes less than $500, 16
cents for taxpayers with taxable incomes between $500 and $2,000, and 80 cents for taxpayers with taxable incomes exceeding $400,000. As a result, the net after-tax cost of donating a dollar to charity was 20 cents for taxpayers with taxable incomes exceeding $400,000, 84 cents for taxpayers with taxable incomes between $500 and $2,000, and one dollar for taxpayers with taxable incomes less than $500. 78 See, e.g. Thirsk, supra note 77 at 37, explaining that: "Under the present system, the price of charitable donations is significantly cheaper if made by a wealthy donor rather than a poor one. Consequently, the charities favoured by the rich receive greater encouragement than those patronized by the poor." See also Wolkoff, supra note 77 at 286-87. taxpayers tend to devote a larger proportion of charitable donations to hospitals, higher education, and culture (e.g., museums and the arts), while low-income taxpayers are more likely to favour religious organizations and social welfare agencies, 85 suggest that a deduction provides greater encouragement for contributions to charitable organizations devoted to health, higher education, and culture, than it does for contributions to charitable organizations devoted to religion and social welfare.
As an alternative to the deduction for charitable contributions, these critics suggested that charitable donations be encouraged by matching grants paid directly to the charitable organization, 86 or by tax credits the value of which would depend not on the income level of the donor but on the total amount of charitable contributions claimed in the particular taxation year. 87 According to one study published in 1977, when federal income tax rates ranged from 6% on the first $500 of taxable income to 43% on taxable income exceeding $60,000, 88 a flat-rate credit set at 28 percent of each taxpayer's charitable donations claimed in each year would result in a similar level of aggregate donations and similar level of federal assistance to charitable donations in terms of foregone federal tax revenues.
89
As the authors noted,
however, "such a rate would imply a shift in real income from high-income to low-income taxpayers, and probably a shift in the destination of donations." 90 More specifically, they explained:
Tax-credit schemes, since they can be expected to increase the percentage of charitable donations coming from low-income groups, will also increase the percentage going to religious institutions. Charitable organizations now heavily dependent on the wealthy would face difficult times under such a regime.
91
84 Since these marginal rates were increased by provincial income taxes, moreover, the differential in combined federal and provincial tax assistance for charitable giving was greater than that suggested by these federal rates alone. 85 Although many of these studies are American, Canadian studies have come to a similar conclusion. Among the leading U.S. studies, see Michael K. a deduction might be preferred to a credit on the grounds that it better targets tax assistance to these preferred organizations. As Faye Woodman has argued:
Simply, an argument may be made that some institutions are richer contributors to the social, cultural, and intellectual mosaic than others. Hence, it may be possible to justify a system of deduction that is skewed in the direction of the favourite charities of upper-income taxpayers. 99 Indeed, Woodman speculates that this was the key reason why the Carter Commission recommended that the deduction for charitable contributions be retained.
100
Whatever reason or reasons caused the Carter Commission to recommend the continuation of the charitable deduction in 1966, the federal government ceased to be convinced by these arguments in 1987, at which time it announced that it would amend the Act by converting the deduction to a credit designed to "increase fairness by basing tax assistance on the amount given, regardless of the income level of the donor." 101 Implicitly accepting the Commission's concern that a credit might "stifle charitable giving by upper income individuals and families", however, the government also indicated that the credit would be designed to "maintain a substantial incentive for charitable giving." 102 Since a flat-rate credit could achieve this result only at a substantially increased cost in terms of foregone tax revenues, 103 moreover, the government settled on a "two-tier credit" equal to the lowest marginal rate of tax on charitable donations claimed up to $250, 104 and the highest marginal rate of tax on amounts exceeding this threshold.
105
According to supplementary information accompanying the White Paper in which these reforms were announced, the proposed amendment was expected to cost an additional $80 million per year, increasing the aggregate level of federal tax assistance for charitable giving to $900 million in 1988.
106
When the Act was amended for 1988 and subsequent taxation years, the rates of federal income tax were set at 17 percent on taxable income up to $27,500, 26 percent on taxable income up to $55,000, and 29 percent on taxable income exceeding $55,000. For taxpayers paying tax at the lowest marginal rate, therefore, the credit functions as a deduction for annual contributions up to $200 and an additional incentive on charitable gifts exceeding these amounts. For taxpayers paying tax at the top marginal rate, the credit provides roughly half the assistance as a deduction for annual charitable gifts up to $200, 109 but functions as a deduction for annual amounts exceeding $200. For taxpayers paying tax at the 26 percent rate, the credit is worth less a deduction for amounts up to $200 but more than a deduction for amounts over this threshold.
Although the two-tier credit appears to be more equitable than the deduction, providing an "equal reward for effort in giving by donors in all income brackets in contrast to the ... deduction system which provides greater reward for those in higher income brackets," 110 its distributional impact differs little from a deduction. On the contrary, since average contributions by low-income taxpayers are less than or not much greater than the $200 threshold, while average contributions by high-income taxpayers greatly exceed the $200 threshold, a significant proportion of charitable donations by low-income taxpayers are creditable at the 17 percent rate, whereas most charitable contributions by high-income taxpayers are creditable at the 29 percent rate. As Table 1 indicates, while the credit is on average somewhat more valuable than a deduction for claimants with incomes of $10,000 to $30,000 and slightly less valuable than a deduction for claimants with incomes of $60,000 to $100,000, its impact is indistinguishable from a deduction for claimants with incomes less than $10,000, and largely indistinguishable from a deduction for claimants with incomes from $30,000 and $60,000 or over $100,000. Since the credit is not refundable, moreover, it provides no assistance to charitable giving by taxpayers whose income is too low to pay any tax.
While these figures indicate that the two-tier credit has, as the government intended, preserved "a substantial incentive for charitable giving" particularly among high-income contributors, they also demonstrate that the level of tax assistance for charitable contributions continues to depend on the income level of the donor as it did under the deduction. Indeed, one commentator has suggested that the two-tier credit can be regarded "a deduction masquerading as a credit".
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Not surprisingly, therefore, the conversion from a deduction to a credit appears to have had little impact on the value of charitable donations claimed for tax purposes, which increased only slightly from 1987 to 1988. 114 Nor does it seem to have had much affect on the distribution of charitable donations by income group, which, as By adopting a two-tier credit rather than a flat-rate credit set at the top marginal rate of tax, however, the government was able to minimize the cost of the credit in terms of foregone revenues. In 
Ceilings
As indicated earlier, the deduction for charitable contributions that was enacted in 1930 was limited to a maximum of 10 percent of the taxpayer's income for the year. Although the U.S. provision on which the Canadian deduction was based, contained a ceiling of 15 percent of the taxpayer's income, a 10 percent ceiling was selected in Canada on the basis that "it originated in the Mosaic Law and the In each case, these amendments were designed to "encourage larger donations to charitable organizations".
128
In addition to these increases in the general ceiling, as a further incentive for charitable giving, specific categories of gifts have been subject to higher limits or no limit at all. In 1939, for example, when the general ceiling on deductible contributions was 10 percent of the donor's income, a separate ceiling of 50 percent was enacted for donations to "any patriotic organization or institution in Canada 119 I return to this argument in favour of a deduction for charitable contributions at infra, Part III, Section 1. 120 See, e.g., Bird and Bucovetsky, supra note 19 at 17, suggesting that "it seems highly probable that this limitation was motivated by the desire to reduce the possibility of abuse of the deduction for purposes of tax avoidance. Thereafter, the ceiling for all gifts returned to 10 percent of the donor's income for the year.
In 1950, however, gifts to the federal government were made subject to a separate deduction without any limit. 131 For 1968 and subsequent taxation years, this provision was amended to include gifts to a province as well as the federal government. 132 In 1977, when the Act was amended to exclude gifts of cultural property from capital gains tax, 133 a separate deduction without any ceiling was also enacted for gifts of this kind. 134 Although these specific deductions were repealed when the general deduction was converted to a credit in 1988, 135 the credit for these two categories of gifts continues to be available without any income-related limit. 136 In 1995, moreover, the Act was amended yet again to exclude certain gifts of ecologically sensitive land from any income-related ceiling. 137 Noting that the value of such land "may often be high relative to the donor's income", supplementary information accompanying the announced reform indicated that the ceiling for gifts of this kind would be eliminated in order to "further encourage the conservation and protection of Canada's environmental heritage". 138 In addition to these three categories of gifts, recent amendments have also increased the ceiling on creditable gifts to include the full amount of taxable capital gains from gifts of appreciated capital property, 139 and increased the ceiling on creditable gifts made in the last two years of an individual's life to the individual's income for each of these two years. 140 While the former amendment is intended "to ensure that taxpayers making gifts of appreciated capital are able to claim tax credits for the full amount of the capital gain," 141 the latter amendment is designed to "facilitate planned giving in circumstances where the gift is large relative to income in the last two years of life." 142 In more general terms, these amendments were enacted in order to eliminate "a serious impediment to charitable giving," 143 both in the form of gifts of appreciated property, the tax on which might otherwise exceed the allowable credit, 144 and by way of bequests or legacies, which can be quite large relative to one's income in the last year of one's life. 145 Interestingly, these increased ceilings, as well as recent increases in the general limit, appear to have had a dramatic impact on donations claimed for tax purposes. According to one recent study, the average inflation-adjusted value of donations claimed by taxfilers claiming charitable donations increased sharply from 1995 to 1996 by 11.7 percent, after remaining relatively constant during the period 1984 to 1995. 146 More significantly, as Table 3 indicates, increases in the maximum donations that can be claimed in a taxation year have altered the distribution of charitable donations claimed by income class, significantly increasing the percentage of charitable donations claimed by the highest income groups. The extent to which this increase reflects a change in actual donations or merely in donations claimed for tax purposes remains to be determined. 142 Ibid. 143 Ibid. 144 For a useful demonstration of this point, at a time when 1/2 of each capital gain was taxable, charitable contributions were deductible, and the ceiling was 20 percent of the taxpayer's income, see Wolfe D.
Goodman, "The Impact of Taxation on Charitable Giving: Some Very Personal Views," (Fall 1984) The Philanthropist 5 at 7-8, explaining that if taxpayer with with annual income of $100,000 donated shares worth $1,000,000 but acquired at a cost of $100,000, the taxpayer would have include an additional $450,000 (1/2 X $900,000) in computing his or her income, but be eligible for a deduction of only $110,000 (.2 X ($100,000 + $450,000)), creating a serious tax disincentive to the making of such a gift. 145 See, e.g., J.A. Langford, "The Tax Reform Bill and the Death of a Taxpayer" (1971), 19 Can. Tax J. 513. 146 See Hall and Bozzo, supra note 53 at 3. 
Carryovers
To the extent that the Income Tax Act limited deductions (and later credits) for charitable donations to a maximum percentage of the donor's annual income, it was inevitable that individuals with little or no taxable income and individuals who had made substantial charitable contributions relative to their annual incomes were likely to face limits on the extent to which otherwise eligible gifts would be recognized for tax purposes. In 1957, therefore, when the ceiling was 10 percent of the donor's income for the year, the Act was amended to permit taxpayers whose charitable donations were not deductible in the year of the gift to carry the excess forward to the next taxation year. 148 According to one commentator, this amendment was "a minor concession to supporters of the universities who were urging an increase in the 10 percent limit".
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Although the ceiling was increased to 20 percent in 1972, the Act was further amended in 1981 to allow taxpayers whose charitable contributions were not deductible in the year of the gift to carry the excess forward for five years.
150
In 1984, this carryover was amended yet again to allow taxpayers to claim charitable contributions in the year of the gift or any of the following five taxation years, even if the amount could have been deducted in the year when the gift was made.
151
This amendment, which radically transformed the carryover from a "minor concession" to lessen the impact of the income-related ceiling into an instrument for tax planning, has enabled taxpayers to aggregate the value of their contributions over a six-year period and claim the value of these gifts in the year or years in which it is most advantageous to do so. Under the deduction available prior to 1988, the optimal strategy turned on the year in which the taxpayer expected to pay tax at the highest marginal rate, in which year the deduction would be most valuable, subject to the offsetting cost associated with a delay in obtaining the value of the deduction. Since the enactment of the two-tier credit in 1988, the optimal strategy may involve "bunching" claims in a single year, since taxpayers can thereby maximize the amount eligible for a credit at the higher rate, subject again to the offsetting cost associated with a delay in obtaining the value of the credit.
Although the impact of this optional carryforward on amounts actually donated to charities is uncertain, this amendment is likely to have decreased the incidence of claims made in any particular year and increased the average size of claims when made. In addition, by making the value of the deduction or credit depend not only on the amount contributed, but the year in which the amount is claimed, this carryover has significantly increased the planning and record-keeping costs that taxpayers are likely to face in claiming charitable contributions for tax purposes. While at least some carryforward seems justified so long as the charitable credit is non-refundable, it is unclear why this carryforward should be optional and not limited to the amount of any excess that cannot be claimed in the taxation year of the gift.
In addition to this carryforward, the Act also authorizes a limited carryback for charitable gifts made in the year of the taxpayer's death. According to subsection 118.1(4) of the Act, 152 a gift made in the year in which the taxpayer dies may be claimed in the year preceding the taxpayer's death to the extent that it is not claimed in the year of the taxpayer's death. Since charitable gifts can be quite large relative to one's income in the last year of one's life, and obviously cannot be spread out over subsequent years, it seems reasonable to allow a limited carryback in this circumstance.
Transfer of Receipts
According to the Act, charitable contributions must be claimed by the individual who makes the gift. 153 As an administrative practice, however, Revenue Canada allows either spouse to claim charitable donations made by either spouse or their dependants, regardless of the name to whom the receipt is issued.
As a result, as Arthur Drache explains, "[u]nder the deduction system, it always made sense for the higher income spouse to claim the donations for tax purposes." 154 Likewise, under the two-tier credit introduced in 1988, it makes sense for one spouse to claim charitable contributions made by both spouses and their dependants in order to maximize the amount eligible for a credit at the higher rate.
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Since individual members of a family could easily arrange for only one member of the family to make all charitable donations, Revenue Canada's administrative practice makes sense as a way of extending the advantages of aggregation to less sophisticated taxpayers who might not adopt this behavioural response. If the credit were converted to a flat-rate, however, much of the incentive to transfer receipts would disappear, though it would remain where the income of the actual donor is too low to pay tax or the aggregate amount of the actual donor's gifts exceeds the income-related ceiling for the year.
In any event, the ability to transfer receipts, like the ability to carryover claims from one year to another, is likely to decrease the frequency of claims among taxfilers and increase the average size of claims made by each taxpayer claiming the credit. 156 As a result, statistics indicating that only 26. 
III. Rationale and Design
Having examined the history and structure of the Canadian tax credit and related provisions governing the tax treatment of charitable contributions by individuals, it remains to consider the reasons why these gifts might be taken into account in computing a taxpayer's income tax and the resulting manner in which these gifts should be taken into account. This Part evaluates four possible rationales for recognizing charitable contributions in the income tax, considering the design characteristics suggested by each of these rationales, and developing a conceptual framework to evaluate the Canadian credit.
Defining Income
In computing an individual's income for the purposes of an income tax, deductions are generally allowed for reasonable expenses that must be incurred in order to produce the income. In computing a taxpayer's income from a business or property, for example, the Income Tax Act allows taxpayers to deduct outlays or expenses "made or incurred by the taxpayer for the purpose of gaining or producing income from the business or property".
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In addition, income taxes often allow further deductions for involuntary expenses, such as necessary medical expenses, 158 which reduce the taxpayer's taxable capacity. These deductions ensure that tax burdens are distributed in an equitable manner, consistent with a reasonable measure of each taxpayer's ability to pay.
In this light, it would appear, provisions recognizing a taxpayer's charitable contributions cannot be justified as being necessary to the definition of an equitable measure of taxable income, but must be explained on the basis of some extrinsic social or economic purpose that the provisions are designed to achieve. 159 Indeed, when the Canadian deduction was introduced in 1930, 160 its apparent purpose was not to ensure that each taxpayer's ability to pay would be defined in an equitable manner, but to "encourage wealthy taxpayers to contribute to 'useful, philanthropic and religious purposes'" 161 and to promote "public policy and the general good of the community." 162 Likewise, the design of the two-tier credit and increases in the income-related ceiling for creditable donations were designed to "maintain a substantial incentive for charitable giving" 163 and "encourage larger donations to charitable organizations. 159 See, e.g., McGregor, supra note 25 at 441, observing that: "The allowance of a tax deduction for charitable contributions cannot be justified --and has not been justified --by any concept within an income tax system; any justification it has is social and economic." See also Rendall, supra note 20 at 152, arguing that "the charitable deduction has a very uncertain, and uneasy rationale. It is not a deduction to recognize the cost of earning income, nor a hardship relief to recognize reduced ability to pay tax. Indeed, it really represents a consumption expense. Unlike other expenditures which result from consumption decisions, this one is encouraged by way of a tax deduction. Accordingly, it would seem to be indisputable that the relief should be subjected to some requirement to establish its continuing justification; at the very least, its proponents should be prepared to demonstrate its effectiveness if not to justify its purpose." 160 See supra, Part II, Section 1. 161 Rendall, supra note 20 at 153. 162 "Personal income may be defined as the algebraic sum of (1) the market value of rights exercised in consumption and (2) the change in the value of the store of property rights between the beginning and end of the period in question." 167 Andrews, "Personal Deductions in an Ideal Income Tax," supra note 34 at 344-70. 168 Bromley, supra note 113 at 5. See also Wolfe D. Goodman, "Correspondence" (1980), 28 Can. Tax J. 399, contending that: "When a person makes a charitable donation, the money he parts with is no longer available for his use. ... In plain English, after a person makes a charitable donation, he has less money to live on." 169 Bittker, supra note 34 at 166, arguing that: "Side by side with taxpayers who can satisfy their charitable impulses by making a contribution of their time (from which they report no imputed income), are others who feel the same charitable impulse, but must discharge their moral obligation by contributing cash or property. This raises a question of equity between these two classes of taxpayers." See also Andrews, "Personal Deductions in an Ideal Income Tax," supra note 34 at 347-48, referring to a doctor who spends one day a week at a clinic without charging for his services and a lawyer whose skills "are not so directly useful to the poor as those of the doctor" who contributes "part of his fees for distribution among the poor or for the purchase of other services to meet their needs", and concluding that: "The charitable contribution deduction operates to treat the lawyer like the doctor, by taxing him only on the amount of personal consumption and accumulation he realizes from the practice of his profession, not on what he could have realized if he had not given part of his fees away." make charitable gifts of large capital sums, the income from which is not subsequently subject to tax in their hand, and individuals who must make charitable contributions out of income as it is earned.
170
With respect to the first argument, that charitable donations should be regarded as involuntary obligations, one may respond that whatever sense of obligation may underlie the motive to make charitable gifts is itself a matter of choice and not involuntary in any legal or practical sense. 171 In this respect, as several commentators have observed, charitable contributions can be characterized as a form of consumption expenditure much like any other, which is properly subject to tax. 172 Moreover, while the conception of charitable donations as involuntary obligations may have influenced the original design of the Canadian deduction, which was limited to 10 percent of the taxpayer's income in accordance with "the Mosaic law and the practice of tithing", 173 subsequent amendments increasing the level of this ceiling to 20 percent, 50
percent and now 75 percent suggest a very different rationale.
With respect to the second argument that charitable donations are properly taxed in the hands of the recipients of these gifts, rather than the donors for whom the money or property is "no longer available", 174 one can respond that this conception of the income tax misconstrues both its purpose and its proper scope. As opposed to Andrews' view that the income tax is intended simply "to divert economic resources away from personal consumption and accumulation" to government uses, 175 for example, several tax theorists contend that the income tax is best understood as expressing a social claim to a share of each taxpayer's annual gains from participation in the market economy. 176 As a result, while Andrews argues that tax burdens should be allocated according to personal welfare as measured either by the aggregate of a taxpayer's personal consumption and accumulation, 177 or by personal consumption alone (as he argued in a later article), 178 advocates of the income tax argue that tax burdens should be allocated according to each taxpayer's receipts over a specified accounting period, allowing deductions only for the costs of earning this revenue, or for involuntary expenses which reduce the taxpayer's ability to pay.
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From this perspective, it follows, the argument that amounts donated by a taxpayer to charities are not the income of the donor ignores that fact that the donor is legally entitled to these amounts before the voluntary choice to make a gift to charity. To the extent that the income tax is based on amounts to which taxpayers are legally entitled, therefore, it is simply incorrect to view donations as the income of the recipient rather than the donor. Indeed, as Bromley himself notes, "taxpayers are giving away their own money" 180 If the donation is, in fact, "their own money", it should be taxed in their hands and paid out of after-tax income, not in the hands of the recipient.
181
As for the third argument that a deduction for charitable contributions is essential to an equitable income tax, one can respond that donors who contribute money out of earned income are not similarly situated to donors to make gifts of services or contribute large capital sums the subsequent income from which belongs to the charitable organization not the donor. With respect to donations of services, time devoted to volunteer work may compete not with time devoted to taxable income-earning activities, but with time devoted to non-taxable leisure. More generally, while it is true that donors of services are not subject to tax on the imputed value of these services, this turns not on an implicit deduction for this imputed value, but on a more basic principle against the taxation of imputed income. 182 Indeed, to the extent that tax assistance is designed to encourage charitable gifts and subsidize charitable activities, it is arguable that it is inequitable for the income tax recognize donations of cash and property but not gifts of services.
183
With respect to donations of capital, it is worth noting that these donations may or may not be used by the recipient organization to derive a regular stream of income. Conversely, smaller donations made out of earned income may be added to the recipient's capital account to generate future income. As a result, the nature of the gift to the donor says nothing about its character to the donee. In any event, to the extent that the charitable recipient does use the charitable gift to derive subsequent income, it is clear that this income, unlike the income from which a donor makes annual gifts, is legally that of the charitable organization and no longer that of the donor. Since the donor of the capital gift has parted with his or her entitlement to the income from the capital, while the individual who makes annual donations out of earned income retains the legal right to contribute or not contribute in any year, it is odd to equate the position of 179 See, e.g., Thirsk, supra note 77 at 33. 180 Bromley, supra note 113 at 7. 181 This result is, of couse, subject to any reduction in the donor's tax that might be introduced for purposes extrinsic to the task of defining income. See the discussion at infra, Part III, Sections 2, 3, and 4. 182 See the discussion at supra, notes 33-36 and accompanying text. See also Brooks, Financing the Voluntary Sector, supra note 77 at 5-6. 183 See supra, Part II, Section 2.
the former with that of the latter.
184
Here too, therefore, tax equity does not require a deduction for charitable contributions.
Rewarding Generosity
If tax equity does not mandate a deduction for charitable contributions, tax recognition of charitable gifts must be justified, if at all, on the basis of some social or economic policy extrinsic to the equitable definition of taxable income. One such policy might be to reward generosity as a form of virtuous behaviour. Among other arguments for a charitable deduction, for example, Bittker suggests that "something can be said for rewarding activities that in a certain sense are selfless, even if the reward serves no incentive function." 185 Similarly, Richard Goode has referred to the charitable deduction in the U.S. as a "reward" for charitable giving.
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Although the goal of rewarding charitable donations might justify some method of recognizing the value of these donations in computing the donor's income tax, it is doubtful whether this recognition would take the form of a deduction, the value of which depends more on the donor's income than the donor's relative generosity. On the contrary, as Paul McDaniel has argued:
... if there is to be a reward for charitable giving, the incidence and amount of the reward should bear some rational relationship to the act of charitable giving. The reward should be the same for persons who make a similar sacrifice, however measured.
187
Indeed, since low income people who give to charities tend to give a larger portion of their income than high income taxpayers, 188 this rationale suggests that a deduction, the value of which increases as the donor's income rises, has the reward structure backwards. 184 A possible exception to this conclusion might exist where the donor enters into a legally binding commitment to donate a specific amount every year for a certain number of years. This view, in fact, appears to underlie the U.K. "covenant" system, whereby donors are not taxable on amounts paid to a charity pursuant to a legal covenant which fulfils the requirements of the tax statute. On the other hand, it might be argued that donors who enter into these arrangements are still giving away "their own money" (albeit prior to its actual receipt) which should therefore be taxed in their hands. (Table 18) , reporting for the 1972 taxation year that for taxpayers claiming charitable contributions, the percentage of average income among different income groups was 7.8 percent for donors with incomes less than $5,000, 4.1 percent for donors with incomes of $5,000 to $10,000, 2.9 percent for donors with incomes of $10,000 to $20,000, 2.4 percent for donors with incomes of $20,000 to $50,000, 2.4 percent for donors with incomes of $50,000 to $100,000, and 3.6 percent for donors with incomes exceeding $100,000. More recent figures from the 1990 taxation year, demonstrate a similar U-shaped ratio of charitable donations to income level of donors, falling from 4.1 percent for donors with taxable incomes less than $10,000 to 2.1 percent for donors with taxable incomes of $10,000 to $30,000, 1.4 percent for donors with taxable incomes of $30,000 to $50,000, 1.3 percent for donors with taxable incomes of $50,000 to $100,000, 1.7 percent for donors with taxable incomes of As opposed to a deduction, therefore, the reward rationale might suggest a credit that diminishes as the donor's income increases, on the basis that the sacrifice associated with a dollar contributed to charity by a low-income taxpayer is greater than the sacrifice of a dollar gift by a high-income taxpayer.
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Neil Brooks, for example, suggests that a tax credit for charitable contributions "could be set at 30 per cent for those with incomes over $35,000; 40 per cent for those with incomes from $25,000 to $35,000, and so on, down to those with incomes under $10,000, where the credit might be set at 100 per cent."
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Alternatively, to the extent that the policy objective is to reward individuals based on the proportion of their income contributed to charities, a credit might apply at an increased rate based on the percentage of the donor's income contributed in each year. Similarly, some commentators have proposed an income-related floor, as opposed to a ceiling, below which charitable contributions would not be recognized for tax purposes.
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In 1969, for example, the U.S. Treasury
Department proposed that the charitable deduction in the U.S. Internal Revenue Code be available only for contributions exceeding 3 percent of the donor's income. 194 Similarly, the Carter Commission considered, but rejected, a floor set at 1 percent of the donor's income. 195 In addition to targeting the "reward" to the most generous contributors, such a floor might also be expected to reduce administrative costs associated with tax assistance for charitable giving.
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On the other hand, to the extent that low-income individuals who contribute to charities are able to finance these gifts from accumulated or inherited wealth, one might wonder whether the ratio between donations and income is a satisfactory measure of the donor's personal "sacrifice". If the goal is truly to reward individual generosity, therefore, one might imagine a credit based on the ratio between donations and a combined measure of income and wealth. Such a measure, of course, would be difficult to define and even more difficult to administer.
$100,000 to $250,000, and 1.9 percent for donors with taxable incomes exceeding $250,000. 
Encouraging Donations
Another reason to allow taxpayers to claim a charitable deduction or credit is to encourage individuals to make donations to charitable organizations. As economic analysis suggests, a deduction or credit for charitable gifts increases the donor's after-tax income from which gifts may be made (the income effect) and decreases the after-tax cost or price of charitable gifts to the donor (the price or substitution effect). 199 To the extent that charitable giving is what economists refer to as a "normal good", a decrease in its price will increase the quantity demanded and thus the aggregate level of charitable donations. The higher the rate of the deduction or credit, moreover, the lower the after-tax cost of charitable giving and the greater the encouragement to these kinds of gifts.
The extent to which donors increase the quantity of charitable giving in response to a decrease in its after-tax cost is defined as the "price elasticity" of giving.
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A negative price elasticity, which is characteristic of a normal good, suggests that donations will increase in response to a decrease in their price. A low price elasticity indicates a slight increase in charitable giving in response to a decrease in its after-tax cost. A high price elasticity suggests that the quantity of charitable donations is highly responsive to changes in the after-tax cost of these gifts. A price elasticity of negative one indicates a corresponding increase in charitable giving in response to a given reduction in its after-tax cost.
Since reductions in the after-tax cost of charitable gifts are financed by foregone tax revenues, the price elasticity of charitable giving measures the cost-effectiveness of the tax incentive (whether a deduction or a credit) as a means of funding charitable organizations. While a price elasticity less then negative one indicates that the cost of the tax incentive in terms of foregone revenues exceeds the resulting increase in charitable donations, a price elasticity greater than negative one implies that the increase in charitable donations attributable to the tax incentive exceeds the resulting reduction in tax revenues. With respect to the relationship between the price elasticity of charitable giving and other variables, early studies concluded that elasticity increases as income increases, 208 suggesting that a deduction is a more efficient method of encouraging charitable donations than a flat-rate credit. 209 Subsequent studies indicate that low-and middle-income taxpayers may be more responsive to the after-tax cost of charitable giving than previously thought, 210 suggesting that a flat-rate credit may be inefficient.
Most studies, however, suggest that the price elasticity of charitable giving is much lower for donations to religious organizations than other charities, 211 suggesting that tax incentives of any kind are a inefficient way to fund religious organizations. Finally, although empirical studies do not appear to have confirmed the result, one might expect that donations of capital property are more responsive to the price of giving than contributions out of annual income which are more likely to reflect a sense of personal obligation.
Indeed, the assumption that donations out of capital are more price elastic than donations out of income appears to explain recent amendments to the Income Tax Act lowering the rate of capital gains tax on gifts of publicly-traded securities.
To the extent that tax provisions recognizing charitable gifts are designed to encourage individuals to make charitable donations, economic analysis suggests that the most cost-effective method of so doing is to provide the greatest incentive to those categories of donors and/or donations for which the price elasticity of giving is greatest. While these efficiency considerations may suggest larger incentives for gifts of capital property and smaller incentives for gifts to religious organizations, they challenge the assumption that a deduction is more efficient than a credit in encouraging charitable donations.
Efficiency, of course, is only one goal of tax policy and must be weighed against other important values such as equity. 213 Although it might be more cost-effective to reduce or eliminate tax incentives for gifts to religious organizations, such an approach might be considered inequitable. Likewise, while lower capital gains taxes on gifts of appreciated property may be a cost-effective way to encourage gifts of capital property, this incentive is arguably inequitable and arbitrary, providing the greatest benefit to taxpayers in the highest tax brackets with property which happens to have appreciated most in value. 214 Moreover, the use of tax incentives to encourage donations to charitable organizations raises deeper questions as to the kinds of organizations donations to which should be encouraged, and why these donations should be encouraged in the first place. As the final section of this paper suggests, the ultimate rationale and appropriate design of a tax incentive for charitable donations depends on the answers to these questions.
Promoting Pluralism
Among economists, the charitable sector is generally regarded as a provider of quasi-public goods and services --the key characteristics of which are nonrivalness, meaning that enjoyment by one person does not preclude enjoyment by another, and nonexcludability, meaning that it is difficult or impossible to exclude a person from enjoying the benefit even is he or she refuses to pay for it. 215 To the extent that a good or service is relatively nonrival and/or nonexcludable, economic analysis suggests that private markets will either oversupply the good or service (in the case of nonrival but excludable goods and services) or undersupply the good or service (in the case of nonexcludable goods or services). In either case, the resolution of these "market imperfections" is the main economic justification for the existence of a public sector which provides these public goods and services directly, distributing their costs among individual beneficiaries through taxes and other levies.
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In addition to the public sector, the charitable sector represents another response to the existence of market imperfections, providing goods and services such as culture, education, health, and welfare, the benefits of which tend to be relatively nonrival and/or nonexcludable.
217
Indeed, since charitable organizations enable individuals to select public goods and services according to their own values and preferences, this sector may have distinct advantages over the public sector in providing a mix of such goods and services more compatible with the demands of a diverse society. 218 Moreover, to the extent that the charitable sector is more innovative and service-oriented than the traditional public sector, it may provide a more efficient vehicle for the delivery of certain public goods and services. As well, by relieving the public sector from sole responsibility for providing public goods and services, the charitable sector lessens the fiscal burdens of the public sector, 220 making it better able to perform the important redistributive, allocative and stabilization functions that only it can effectively fulfill.
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From this perspective, fiscal subsidies to the charitable sector may be justified on the grounds that they increase the supply of public goods and services provided by this sector to levels reflecting their positive public 216 While market imperfections provide an economic justification for the existence of a public sector, the existence of the states may also be justified on non-economic terms, for examplel to ensure that economic resources are distributed fairly. 219 See, e.g., Scharf, Cherniavsky and Hogg, supra note 46 at 5, suggesting that "voluntary organizations foster a do-it-yourself culture, which can improve accountability, encourage technological innovation, and promote efficiency in the use of resources, which may be more desirable if government provision is encumbered with a lot of bureaucracy." See also Richard Domingue, The Charity "Industry" and its Tax Treatment, (Ottawa: Minister of Supply and Services, 1995) at 3, arguing that: "At a time when attempts are being made to reinvent government, it should perhaps be recognized that social services could be provided much more efficiently by charitable organizations. It could be that communities and local agencies are in a better position to assess and meet these needs economically than government employees working in a capital city far removed from the people they serve." 220 See, e.g., McGregor, supra note 25 at 442, noting that charitable contributions "relieve the government of some of its responsibilities, and make possible some activities, such as those of a cultural nature, which the government might not feel impelled, or be able, to afford to carry on." 221 For an introduction to these functions of the public sector, see Richard Musgrave, Peggy Musgrave, and Richard Bird, Public Finance in Theory and Practice, (Toronto: McGraw Hill, 1987). benefits or "externalities", and finance alternative methods of delivering public goods and services to those employed by the traditional public sector. 222 Having concluded that fiscal subsidies to the charitable sector are justified, however, it is not obvious why these subsidies should be provided indirectly to charitable donors in the form of credits or deductions rather than directly to charitable organizations in the form of sustaining grants or matching grants. Indeed, in his contribution to this volume, Neil Brooks offers a number of reasons why direct sustaining grants are generally preferable to direct matching grants and direct matching grants generally preferable to indirect tax expenditures as methods of subsidizing the charitable sector, emphasizing that sustaining grants allocate scarce public funds more rationally than matching grants or tax expenditures and are most consistent with "the basic criteria that are normally applied to government funding, such as accountability, controllability and transparency." 223 While these arguments support a significant role for direct government grants in financing the voluntary sector, 224 they do not rule out direct matching grants or indirect tax expenditures as additional sources of fiscal support. Indeed, to the extent that these methods of financing allow individuals to select the charitable organizations to which they wish to direct public support without having to obtain the agreement of a political majority, they are preferable to direct sustaining grants in promoting the very diversity and innovation that underlies the charitable sector's unique advantages to the traditional public sector and less susceptible to political manipulation by a governing party or coalition. 225 Moreover, although it might be argued that direct matching grants are as consistent with this objective as indirect tax expenditures, 226 the latter are more likely than the former to withstand the kinds of political controls that would undermine their effectiveness in promoting pluralism. 227 As a result, even if tax incentives were a less cost-effective method of subsidizing charitable organizations than direct government grants, 228 it is arguable that the former are preferable to the latter on broader policy grounds. As Harold Hochman and James Rodgers have written: "Public policy involves much more than whether an additional dollar of subsidies can generate more than a dollar of charity."
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Turning to the design of these tax incentives, the rationale of subsidizing charitable organizations that provide quasi-public goods and services suggest a structure of deductions or credits corresponding to the degree of "publicness" of the particular good or service provided by the charitable organization to which the donation is made. 230 Thus, as one Canadian commentator has suggested:
... it would be desirable to disaggregate within an expenditure category and confer different rates of credit on items that contribute different amounts of social benefit. Not all charitable activities, for example, may yield the same degree of social value, in which case a policy of differentiated tax credits is called for.
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Indeed, by exempting capital gains tax on gifts of cultural property, 232 it might be argued that the Income Tax Act reflects an implicit judgment that gifts of this type provide greater social benefits than other charitable gifts. A similar distinction may underlie the absence of income-related ceilings on gifts to the Crown, gifts of cultural property and gifts of ecologically sensitive land.
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With respect to the choice between a deduction and a credit, some have favoured a deduction on the grounds that it provides a larger tax subsidy to charitable organizations favoured by high-income donors (hospitals, higher education, and cultural institutions), which are assumed to be "richer contributors to the social, cultural, and intellectual mosaic" than the charitable organizations most favoured by lowerincome donors (religious organizations and social welfare). 234 Faye Woodman, for example, suggests that a deduction "gives more support to charities that do what government would otherwise have to do" than a 227 See, e.g., Bittker, supra note 34 at 147-52, concluding that "I have very little confidence that a system of matching grants could be administered without administrative and congressional investigations, loyalty oaths, informal or implicit warnings against heterodoxy, and the other trappings of governmental support than the tax deduction has, so far, been able to escape"; and Goode, supra note 22 at 163, considering it "unlikely" that a system of direct matching grants "would be as free of undesirable controls or would serve the values of pluralism as well." 228 See supra, text accompanying notes 201-07. 229 Hochman and Rodgers, supra note 222 at 11. 230 See, e.g., ibid. at 14, arguing that "[t]he proper level of the tax credit depends ... on the 'external' content of the benefits that the charity-financed activities confer; it depends, in other words, on the relationship between the marginal evaluations of the primary sharing group, namely voluntary donors, and the community-at-large." See also Scharf, Cherniavsky and Hogg, supra note 46 at 9, suggesting that "we should try to encourage donations to charities that provide goods or services to a large number of consumers." 231 Thirsk, supra note 77 at 41-42. 232 See supra notes 71-73 and accompanying text. 233 See supra notes 131-38 and accompanying text. 234 Woodman, supra note 99 at 575.
credit. 235 To the extent that Canada's two-tier credit operates much like a deduction, the same argument might be made in its favour.
To others, however, it is unlikely that the charitable organizations generally favoured by highincome donors generate greater positive externalities than those more favoured by low-income taxpayers. 236 On the contrary, as a recent study concludes:
Available evidence ... seems to suggest that the activities of the nonprofit organizations and charities typically supported by the rich do not produce higher valued externalities than do those supported by lower income earners. In fact, the converse may be true: universities and cultural organizations are charities that may be viewed as more "local" than churches and religious organizations. Thus larger giving by high income earners should be discouraged on efficiency grounds, while smaller gifts by low income earners should be encouraged. 237 Moreover, although lower-income donors tend to devote a larger share of their donations to religious organizations, U.S. studies suggest that 20 percent of these funds are devoted to non-sacramental purposes such as social welfare. 238 In a pluralistic society, moreover, who is to say that the public benefits associated with religious activities are any less than those associated with higher education? 239 Indeed, to the extent that pluralism itself is regarded as a public good, it is arguable that a tax incentive for charitable contributions should not discriminate among different activities or organizations, except to deny charitable status to organizations advocating values contrary to those of a free and democratic society. 240 In any event, where a decision is made to discriminate in favour of certain kinds of charitable activities (e.g., higher education) and against others (e.g., religious organizations), this decision should be transparent, not concealed in the form of a deduction or the current two-tier credit. 241 As Neil Brooks has written: "If certain activities are to be favoured over others, that choice should be clearly reflected on the face of the instrument chosen."
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Finally, although a flat-rate credit might be regarded as more compatible with the goal of promoting pluralism than a deduction or the current two-tier credit, it is arguable that such a credit fails to take pluralism as seriously as it might. On the one hand, donors with little or no taxable income obtain no benefit from the nonrefundable credit.
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On the other hand, high-income donors who are able to contribute more to charities can obtain substantial tax assistance up to whichever income-related ceiling may apply. Although pluralistic in name, therefore, the distribution of charitable donations among income groups may foster a form of "philanthropic paternalism" in which the mix of goods and services provided by the charitable sector is shaped more by an affluent minority than the community as a whole.
From this perspective, one might wonder whether recent increases in the income-related ceiling for allowable credits from 20 percent to 50 percent and now 75 percent are fully compatible with the goal of promoting pluralism.
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In contrast, a more meaningful kind of pluralism might be fostered by restructuring the charitable credit along the lines of the political contributions tax credit, which equals three-quarters of the first $100 contributed, half of the next $450, and one-third of the next $600, for a maximum credit of $500 on a contribution of $1,150. 245 Indeed, a recent Canadian study has considered this possibility, suggesting that "[a]ll gifts, whether to charities or political parties, should in principle be treated on the same basis."
246

IV. Conclusion
The design of any income tax provisions taking charitable gifts into account in computing a donor's tax liability should reflect the underlying purpose of the provisions, which should themselves be rationally related to the purposes of an income tax. This paper has argued that a deduction for charitable contributions cannot be justified as a necessary provision to define income nor as a means of rewarding generosity, encouraging donations or promoting pluralism. To the extent that Canada's current two-tier 241 See, e.g., Wolkoff, supra note 77 at 291, concluding that "if some institutions are to be favored over others, the decision should be made democratically". 242 Brooks, Financing the Voluntary Sector, supra note 77 at 26. 243 See McDaniel, supra note 36 at 391, suggesting that society would be "greatly enhanced" by extending this pluralism to 100 percent of contributors. See also See Brooks, Financing the Voluntary Sector, supra note 77 at 23-24, arguing for a refundable tax credit. 244 For a contrary view, see ibid. at 24, emphasizing that "if the pluralism argument is to be taken seriously, the maximum tax credit available to each taxpayer should be limited." 245 See subsection 127(3) of the Act. 246 Scharf, Cherniavsky and Hogg, supra note 46 at 35, arguing that "from an equity, efficiency, and simplicity point of view, the difference between the tax treatment of political donations and the tax treatment of charities could be viewed as undesirable." credit is little more than "a deduction masquerading as a credit," 247 moreover, similar criticisms objections may be directed at this approach as well.
Having concluded that tax equity does not mandate a deduction for charitable contributions, this paper considered three alternative reasons for recognizing charitable gifts in computing a donor's tax:
rewarding generosity, encouraging donations, and promoting pluralism. While each of these goals suggest various characteristics for the design of specific tax provisions, a combination of the second and third provide the best rationale for a tax incentive for charitable giving.
Taking seriously the goal of promoting pluralism, finally, this paper has argued that a refundable credit with a declining rate based on the amount claimed in each year would be preferable to a deduction, to the existing two-tier credit, or to a nonrefundable flat-rate credit. From this perspective, recent amendments that have increased the annual ceiling on creditable gifts and decreased the rate of capital gains tax on gifts of appreciated property, though consistent with the goal of encouraging donations, are difficult to justify.
